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Honorable Norman H. Jackson 
Honorable Pamela T. Greenwood 
Honorable Russell W. Bench 
Utah Court of Appeals 
230 South 500 East, #400 
Salt Lake City, Utah 84102 
Re: Charles Floyd, Plaintiff/Appellant v. Western 
Surgical Associates, Inc., et al., Defendants/-
Respondents 
Case No. 88-0243 C 
Dear Judges: 
This letter is submitted on behalf of the defendant-
respondent, Lynn L. Wilcox, M.D. and is in response to the New 
Case Law Since Preparation Of The Supplementing Brief filed by 
the plaintiff/appellant: 
1. As set forth in the Briefs of Respondents, the 
plaintiff was advised by Dr. Lindem during March or April 1982 
that additional surgery had been performed beyond that which had 
been discussed. This additional surgery consisted of a vagotomy 
(the severance of the vagus nerve to the stomach) and a pyloro-
plasty (enlarging the opening of the stomach to the duodenum to 
allow stomach contents to empty more rapidly). 
2. From the foregoing, it was obvious to plaintiff 
that the additional surgical procedures of which plaintiff now 
complains had permanently altered plaintifffs anatomy. Plain-
tiff does not contend or suggest that Dr. Lindem or any other 
person ever told him that the physical configuration of his 
gastrointestinal tract would be the same following these surgi-
cal procedures. The fact that Dr. Lindem, and later, Dr. Wilcox 
suggested that plaintiff first try diet modification and the use 
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of medications in an attempt to alleviate the adverse syptoras 
which had resulted from the additional surgery, and if this was 
unsuccessful, surgical intervention would be necessary does not 
suggest in any way that the condition of plaintiff's gastroin-
testinal tract would somehow return to its pre-surgery status. 
3. The factual situation in this case differs marked-
ly from that presented in the case of Abboud v. Viscomi, 543 
A.2d 29 (N.J. 1988) cited by plaintiff. In Abboud, the plain-
tiff complained, and the defendant apparently did not dispute, 
that the defendant had told the plaintiff the "discomfort [from 
the extraction of a wisdom tooth] was a normal part of the heal-
ing process and that her condition was not permanent." 
4. The fact situation of this case is much more an-
alogous to the fact situation presented in Reiser v. Lohner, 641 
P.2d 93 (Utah 1982), and a portion of the factual situation 
present in Brower v. Brown, 744 P.2d 1377 (Utah 1987) upon which 
plaintiff relies. In Brower, the Court affirmed the summary 
judgment with respect to that portion of the plaintiff's claim 
relating to a puncture wound which she received in her thigh 
while under anesthetic. Justice Zimmerman noted as follows: 
...when plaintiff was wheeled out of the 
recovery room and saw blood spurting from the 
wound in her leg, she knew she had received a 
puncture wound that was not part of her sur-
gical procedure.... This was enough, as a 
matter of law, to place her on notice that 
she had received a legal injury.... 
Similarly, in the instant case, plaintiff was advised by Dr. 
Lindem in March or April of 1983 that the additional surgery 
(which Plaintiff now claims was never discussed and was thus 
unauthorized) had been performed and this was confirmed by Dr. 
Wilcox during September 1982. Plaintiff was fully apprised that 
the additional surgery had permanently altered his digestive 
tract, and consequently, the statute of limitations with respect 
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to plaintiff's claim commenced to run at the latest during Sep-
tember 1982 and is now time barred. 
The summary judgment as to all respondents was cor-
rectly granted and the same should be affirmed. 
Respectfully submitted. 
Very truly yours, 
IPP AND CHRISTIAN, P.C. 
JAE:ss 
cc: D. Clayton Fairbourn 
Elliott J. Williams 
Gary D. Stott 
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STATEMENT OF JURISDICTION 
The District Court of Salt Lake County entered an 
Order granting Summary Judgment in favor of the defendants. 
From that Order, the plaintiff appeals to this Court in accor-
dance with the provisions of Rule 54(a), Utah Rules of Civil 
Procedure; and Rule 3(a), Rules of the Utah Supreme Court. 
STATEMENT OF THE ISSUES 
1. Whether the District Court correctly concluded 
that the plaintiff discovered, or through the use of reasonable 
diligence should have discovered, his "legal injury" more than 
two years before he commenced legal action against the defen-
dants who are health care providers. 
2. Whether the plaintiff can raise the constitution-
al validity of the Health Care Malpractice Act and perceived 
conflicts between that Act and another statute for the first 
time on appeal. 
STATEMENT OF THE CASE 
A. NATURE OF THE CASE. 
This is a medical malpractice action against Martin C. 
Lindem, Jr., M.D. (Dr. Lindem) , Lynn L. Wilcox, M.D. (Dr. Wil-
cox) and St. Markfs Hospital (Hospital), arising out of their 
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alleged negligence in connection with stomach surgery performed 
on the plaintiff in December 1981. The plaintiff claims a por-
tion of the surgery was unnecessary and unauthorized. 
After significant discovery, including the plaintiff's 
deposition, the District Court granted Summary Judgment in favor 
of the defendants, holding that plaintiff's claims were barred 
by the two-year statute of limitations contained in §78-14-4, 
U.C.A. 
B. STATEMENT OF THE FACTS. 
The relevant facts giving rise to the action are in 
summary as follows: 
1. November 25-26, 1981—The plaintiff first saw Dr. 
Wilcox as a result of problems with severe heartburn and diffi-
culty swallowing. Dr. Wilcox performed an examination and told 
the plaintiff that he had a hiatal hernia (a tear in the dia-
phragm which allows a portion of the stomach to protrude above 
the same) and "Barrett's Esophagus" (a condition where the lin-
ing of the stomach grows into the esophagus in response to the 
continued reflux of stomach acids into the esophagus). (Plain-
tiff's Depo., pp. 108-112; R. 3,4). 
2. Dr. Wilcox also explained to plaintiff that he 
may wish to consider surgery to correct the problems and that 
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the procedure which he was suggesting would be to tie the stom-
ach up around the esophagus (fundoplication) to correct the 
reflux problem. The plaintiff responded that he would be inter-
ested in obtaining a surgical consultation and was referred to 
Dr. Lindem. (Plaintiff's Depo., pp. 112-114; R. 3,4). 
3. November 30, 1981—Plaintiff met with Dr. Lindem 
who discussed the contemplated surgery; however, plaintiff 
claims Dr. Lindem made no mention of any surgery for ulcer dis-
ease. (Plaintiff's Depo., pp. 77, 83-85). 
4. December 9-18, 1981—Plaintiff was confined to 
the Hospital where surgical procedures were performed by Dr. 
Lindem which included the fundoplication; a vagotomy (the sever-
ance of the vagus nerves to the stomach to reduce stomach secre-
tions to correct ulcer diseases); and a pyloroplasty (enlarging 
the opening from the stomach to the duodenum to allow stomach 
contents to empty more rapidly). (Plaintiff's Depo., pp. 85, 
88; R. 4). 
5. After discharge from the Hospital, plaintiff 
continually had problems with his digestive tract, including 
diarrhea, upset stomach, and stomach pain. (Plaintiff's Depo., 
pp. 91, 94; R. 8). 
6. March or April, 1982—Because of the continued 
problems which plaintiff had following the surgery, he conferred 
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with Dr. Lindem. At that time, plaintiff claims he first 
learned that Dr. Lindem had performed surgery in excess of the 
surgery which was initially contemplated. Plaintiff's testimony 
is as follows: 
Q. In March or April 1982, you learned for the first 
time that Dr. Lindem had removed part of your 
stomach? 
A. Yes, sir. 
Q. Had cut the nerves to your stomach? 
A. Yes, sir. 
Q. And had done a procedure to make the food move 
through your stomach faster? 
A. Yes. 
Q. Surgery you had never discussed with him? 
A. That's right. 
Q. Surgery you didn't ask him for? 
A. That's right. 
Q. And as far as you know, surgery you did not con-
sent to? 
A. That's right. 
(Plaintiff's Depo., pp. 96, 97; R. 6). 
At the foregoing meeting, plaintiff claims that Dr. Lindem told 
him that the problems he was experiencing might take two or 
three years to improve. (Plaintiff's Depo., p. 98; R. 4). 
7. September, 1982—Because of persistent problems 
plaintiff returned to see Dr. Wilcox. Plaintiff explained to 
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Dr. Wilcox that Dr. Lindem had performed additional surgery 
(vagotomy and pyloroplasty). Plaintiff testified as follows: 
"In September 1982, I had gone back to Dr. 
Wilcox, told him about the diarrhea and the 
upset stomach and the depression and all of 
that, and that I was really having a tough 
time . . . . 
He [Dr. Wilcox] said, no, you shouldn't 
have that kind of problem with fundoplica-
tion or whatever it is. I said, Well, 
that's not all that was done. He said, 
yea, it was. I said, No, sir, it wasn't. 
My wife started getting upset. He said, It 
wasn't all that was done? And my wife told 
him what Dr. Lindem had told us, and he 
said, No, they didn't do that. And she 
said, Well, that's what we were told. 
Well, Dr. Wilcox called Dr. Lindem's of-
fice, I don't know who he talked to there, 
whether it was Dr. Lindem or his nurse or 
whatever, but evidently they were reading 
him the reports and he was listening and he 
said, Okay, thank you very much and he hung 
up and he looked at me and he said, Well, I 
guess you was right, I didn't know they 
done all of that. He said, What I think we 
need to do is get you in and find out if 
you've got dumping syndrome, because that's 
what it sounds like you've got." 
Dr. Wilcox then performed a test and advised plaintiff that he 
had "dumping syndrome" in that food was emptying from his stom-
ach "too fast". Further, Dr. Wilcox discussed with plaintiff 
what steps could be taken to attempt to treat the "dumping syn-
drome". Plaintiff testified as follows: 
Q. Did Dr. Wilcox tell you what could be 
done about a dumping syndrome? 
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A. He told me that there was two ways of 
approaching it. The first way would be 
to watch my diet, diet procedures and 
medication, and if that didn't help, 
then as a last resort, then surgery.... 
(Plaintiff's Depo., pp. 99-102, 117, and 118; R. 6). 
8. June or July, 1985—Plaintiff first consulted an 
attorney about filing legal action. (Plaintiff's Depo., p. 
124). 
9. November 27, 1985—Plaintiff initiated legal 
action by serving a "Notice of Claim" on all defendants. (R. 
4,5). 
10. June 23, 1986 —Plaintiff filed a Complaint 
against all defendants. (R. 22). 
SUMMARY OF ARGUMENTS 
1. The plaintiff became aware of his "legal injury" 
at the latest in September 1982. At the time, the following had 
transpired: 
a. In March or April 1982, plaintiff 
had been told by Dr. Lindem of the 
additional surgery which he claimed 
was unnecessary and to which he had 
not consented. 
b. In September 1982, plaintiff had 
been told by Dr. Wilcox that he had 
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"dumping syndrome" which was caused 
by the claimed additional and un-
necessary surgery. 
No events transpired subsequent to September 1982 until the 
legal process was commenced by the filing of the Notice of Claim 
on November 27, 1985, which gave plaintiff any additional infor-
mation concerning his claim. 
2. Plaintiff's claim of "fraudulent concealment" is 
not supported by the record; even if such claim has factual 
support, it is barred by the one-year statute of limitations 
contained in §78-14-4, U.C.A. The record establishes that Dr. 
Wilcox made a full and complete disclosure to the plaintiff of 
the nature, extent and cause of his problems in September 1982. 
Any claim based on "fraudulent concealment" should have been 
filed by September 1983. 
3. Plaintiff cannot raise an "issue of fact" by 
filing an Affidavit which is incomplete and contradicts his 
prior testimony in his deposition. 
4. Plaintiff cannot raise for the first time on 
appeal a claim that the Health Care Malpractice Act is constitu-
tionally invalid or that it conflicts with another existing 
statute. 
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ARGUMENT 
POINT I. 
PLAINTIFF'S CLAIMS ARE BARRED BY THE 
STATUTE OF LIMITATIONS 
A. THE TWO-TEAR STATUTE OF LIMITATIONS. 
The Complaint asserts a claim for medical malpractice. 
As such, it is governed by the statute of limitations contained 
in §78-14-4, U.C.A., which provides in part as follows: 
Statute of limitations—exceptions—appli-
cation—No malpractice action against a 
health care provider may be brought unless 
it is commenced within two years after the 
plaintiff or patient discovers, or through 
the use of reasonable diligence, should 
have discovered the injury, whichever oc-
curs first, but not to exceed four years 
after the date of the alleged act, omis-
sion, neglect or occurrence, except that: 
(b) In an action where it is alleged that a 
patient has been prevented from discovering 
this conduct on the part of a health care 
provider because that health care provider 
has affirmatively acted to fraudulently 
conceal the alleged misconduct, the claim 
shall be barred unless commenced within one 
year after the plaintiff or patient dis-
covers, or through the use of reasonable 
diligence, should have discovered the 
fraudulent concealment, whichever occurs 
first. 
The Utah Supreme Court in Foil v. Ballinger, 601 P. 2d 
144 (Utah 1979) has interpreted the injury referred to in the 
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foregoing section to mean "legal injury". In that regard, the 
Court stated as follows: 
We hold that the term dicovery of "injury" 
in §78-14-4 means discovery of injury and 
the negligence which resulted in the in-
jury. 
Cases decided since Foil have provided insight into 
the standard articulated by the Court in that case. In Reiser 
v. Lohner, 641 P.2d 93 (Utah 1982), the plaintiff (Mrs. Reiser) 
suffered a cardiac arrest while undergoing an amniocentesis 
performed by the defendant physician in his office, and suffered 
disorders stemming from the same. Plaintiffs claimed that they 
did not become aware that the disorders were permanent until 
some time following the cardiac arrest and commenced legal ac-
tion nearly three years after that event. In upholding the 
dismissal of the action as being barred by the two-year statute 
of limitations contained in §78-14-4, U.C.A., the Court stated: 
The exception of Foil v. Ballinger is not 
applicable here. Mrs. Reiser knew or 
should have known that she suffered a legal 
injury on June 26, 1971, (the day she suf-
fered the cardiac arrest).... 
The plaintiffs also claimed that the statute of limitations did 
not commence to run because they were not aware that the disor-
ders were permanent. In rejecting this argument, the court 
stated: 
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Mr. Reiser filed an Affidavit wherein he 
asserted that belief that his wifefs disor-
ders were temporary and that he did not 
become aware of any permanent damage until 
June 1982. Such declaration of his belief 
was not sufficient to raise an issue of 
fact. Furthermore, the very acknowledge-
ment that his wife was suffering disorders 
as a result of the incident, whether tempo-
rary or permanent, would show that plain-
tiffs "should have known that they suffered 
legal injury at the time of the cardiac 
arrest." (Emphasis in original). 
The facts in the instant case are similar to those 
presented in Reiser, in that the plaintiff became aware of his 
legal injury at the latest in September 1982. At that point, he 
had been informed by Dr. Lindem that additional surgery had been 
performed beyond that which he had contemplated and consented 
to; and he had been told by Dr. Wilcox that he was suffering 
from "dumping syndrome", which was caused by the claimed unau-
thorized and unnecessary surgery. 
In Hargett v. Limberg, 598 F.Supp. 152 (D. Utah 1984), 
the United States District Court for the District of Utah, 
granted Summary Judgment for the defendant in a medical malprac-
tice case and stated as follows: 
Under Foil, and its progeny, a legal deter-
mination of negligence is not necessary to 
start the statute of limitations. Rather, 
the crucial question is whether the plain-
tiff was aware of the facts that would lead 
a reasonable person to conclude that he may 
have a cause of action against the health 
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care provider. These facts include the 
existence of an injury, its cause and the 
possibility of negligence. (Emphasis in 
original). 
The facts upon which plaintiff bases his claims in 
this case were known to him for more than two years prior to the 
time legal proceedings were commenced. 
Case law from other jurisdictions supports the princi-
ple adopted by the Utah Supreme Court that the statute of limit-
ations begins to run when a plaintiff discovers the legal in-
jury, even if he does not know the full extent of the injury. 
For example, see Steele v. Organon, Inc., 716 P.2d 920 (Wash. 
App. 1986), where the Court held: 
Where an injury, although slight, is sus-
tained in consequence of the wrongful act 
of another, the law affords a remedy there-
for, and the statute of limitations attach-
es at once. It is not material that all 
the damages resulting from the act shall 
have been sustained at that time, and the 
running of the statute is not postponed by 
the fact that the acts or substantial dam-
ages did not occur until a later date. 
(Citations omitted). 
Generally, if the plaintiff is aware of 
some injury, the statute of limitations 
begins to run even though he does not know 
the full extent of his injuries. (Cita-
tions omitted). 
Accord: Godfrey v. Bick and Monte, P.C., 713 P.2d 655 (Or. App. 
1986); Interholzinger v. The Estate of Dent, 333 N.W.2d 895 
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(Neb. 1983); Brueck v. Krings, 638 P.2d 904 (Kan. 1982); Del 
Bianco v. American Motorists Ins. Co., 392 N.E.2d 120 (111. App. 
1979); and Ralphs v. Sea of Spirit Lake, 560 P.2d 1315 (Id. 
1977). 
B. THE ONE-YEAR STATUTE OF LIMITATIONS 
Plaintiff's claim of "fraudulent concealment" is not 
supported by the record, and even if it is supported, it is 
barred by the one-year statute of limitations contained in §78-
14-4, U.C.A. 
The record establishes that Dr. Wilcox made a full and 
complete disclosure to plaintiff of the nature, extent and cause 
of his problems in September 1982. Plaintiff makes no claim and 
there is no evidence in the record that the information and 
advice given by Dr. Wilcox was in any way incorrect or "fraudu-
lent". 
The record is void of any event which transpired sub-
sequent to September 1982 until the time legal proceedings were 
initiated which gave plaintiff any additional material informa-
tion upon which to base his claim. Any claim based upon "fraud-
ulent concealment" should have been filed by September 1983• 
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C. THE PLAINTIFFfS AFFIDAVIT 
The plaintiff filed his Affidavit in opposition to the 
Motions for Summary Judgment in an attempt to create an "issue 
of fact". The Affidavit contains several conclusionary state-
ments concerning the statute of limitations; it also includes 
the following claimed factual statement: 
11. The plaintiff, upon learning from 
another surgeon that the conditions from 
which he suffered were a result of unneces-
sary surgery not related to tine repair of 
plaintifffs hiatal hernia, contacted an 
attorney to ascertain and verify whether 
doctors Lindem and Wilcox had been negli-
gent and if the negligent treatment caused 
the conditions from which plaintiff was 
suffering. (R. 174). 
Prior to filing the Affidavit, plaintiff had been asked by In-
terrogatories and at his deposition to identify the health care 
providers whom he had consulted, the dates of the consultations 
and the information learned by him. (See Answers to Defendant 
Western Surgical Associates, Inc. and Martin C. Lindem, M.D., 
Jr.fs Interrogatories, Answer No. 3; and plaintiff's Depo., pp. 
39-44). In response to these questions, plaintiff did not iden-
tify or otherwise refer to the other "surgeon" referred to in 
his Affidavit; nor has he to this date disclosed his identity, 
the date of the consultation, and what information he received. 
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The plaintiff's Affidavit also states: 
"7. Dr. Lynn Wilcox later also advised 
plaintiff that plaintiff could control his 
problems with diet and medication, 
8. It was not until September 1984, that 
plaintiff was advised that the surgery 
might be necessary to lessen the problem of 
diarrhea, which was caused by what is known 
as "dumping syndrome," and that diarrhea 
and dumping syndrome now appear to be of a 
permanent nature and would not change un-
less further surgery was performed to slow 
down food from exiting plaintiff's stomach 
at such a rapid rate." (R. 173). (Empha-
sis added) . 
This Affidavit directly contradicts the plaintiff's previous 
deposition testimony. The plaintiff testified as follows: 
Q. What did Dr. Wilcox tell you about the 
dumping syndrome and what this test meant? 
A. He told me, he said, food is supposed 
to stay in your stomach 77 minutes plus 
before it goes down into your digestive 
tract. I think I'm explaining this right. 
He said, presently yours is staying any-
where from 10 to 20 minutes or 15 minutes 
or something like that. He said, it's 
dumping out into your digestive tract too 
fast and that's what we call dumping syn-
drome . 
Q. This conversation took place in Septem-
ber 1982? 
A. Yes. 
Q. Did Dr. Wilcox tell you what could be 
done about dumping syndrome? 
A. He told me that there was two ways of 
approaching it. The first way would be to 
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watch my diet, diet procedures and medica-
tion, and if that didn't help, then as a 
last resort, then surgery, corrective sur-
gery... 
Q. Was is your understanding then, in 
September of 1982, that if diet and medica-
tions didn't help the dumping syndrome, 
surgery was going to be necessary or you 
can live with the problem? 
A. Well, he said that surgery was the last 
resort. He said that what he recommended 
was trying to take care of it with medica-
tion and through diet." (Plaintiff's 
Depo., pp. 100-102). (Emphasis added). 
From the foregoing, it can be seen that the plaintiff's Affi-
davit directly contradicts his deposition testimony. 
Under Utah law, the incomplete and contradictory Affi-
davit may not be used to create an issue of fact to preclude the 
Summary Judgment. In addressing this issue, the Court, in Web-
ster v. Sill, 675 P.2d 1170 (Utah 1985) held as follows: 
After the deposition, the plaintiff filed 
an affidavit that impliedly, if not direct-
ly, contradicted a critical part of his 
deposition. Plaintiff argues on appeal 
that his affidavit created an issue of 
fact. . . 
When a party takes a clear position in a 
deposition, that is not modified on cross-
examination, he may not thereafter raise an 
issue of fact by his own affidavit which 
contradicts his deposition, unless he can 
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provide an explanation of the discrepan-
cy,... A contrary rule would undermine the 
utility of summary judgment as a means for 
screening out sham issues of fact. 
POINT II. 
THE CONSTITUTIONAL VALIDITY OF THE 
HEALTH CARE MALPRACTICE ACT CANNOT BE 
RAISED FOR THE FIRST TIME ON APPEAL 
A fundamental principle of procedural law is that 
matters neither raised in pleadings nor put at issue in the 
trial court cannot be considered for the first time on appeal. 
Bundy v. Century Equip. Co., Inc., 692 P.2d 754 (Utah 1984); 
Bangerter v. Poulton, 663 P.2d 100 (Utah 1983); and Franklin 
Financial v. New Empire Development Co., 659 P.2d 1040 (Utah 
1983). 
A review of the record discloses that plaintiff did 
not raise the constitutional validity of the Health Care Mal-
practice Act (§78-12-1, et seq. , U.C.A.) in the District Court; 
further, the plaintiff did not raise the perceived conflict 
between the statutue of limitations contained in the Act and the 
general statute of limitations for claims based on fraud con-
tained in §78-12-2a(3)> U.C.A. Consequently, this Court need 
not address Points V, VI, and VII in the Brief of Appellant. 
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The identical issue presented here was addressed in 
the recent case of Sorensen v. Larsen, 740 P.2d 1336 (Utah 1987) 
wherein the Court held: 
Plaintiff's brief contains two additional 
issues: (1) whether §78-14-4 is unconsti-
tutional, and (2) whether defendant fraudu-
lently concealed the legal injury. How-
ever, at oral argument, plaintiff conceded 
that neither issue was raised at the trial 
level. Since the issues have been raised 
for the first time on appeal, we decline to 
address them. e.g., Topik v. Thurber, 739 
P. 2d 1101, 1103 (Utah 1987); Insley Mfg. 
Corp. v. Draper Bank & Trust, 717 P.2d 
1341, 1347 (Utah 1986). 
Further, the plaintiff's constitutional arguments are 
without merit as this Court upheld the validity of the Health 
Care Malpractice Act in Allen v. Intermountain Health Care, 635 
P.2d 30 (Utah 1981). 
CONCLUSION 
By September 1982 at the latest, the plaintiff had all 
the facts necessary to recognize his "legal injury" and the 
statute of limitations commenced to run at that time. There is 
no valid justification for waiting over three years to initiate 
legal action. Plaintiff was advised by Dr. Lindem in the spring 
of 1982 that additional surgery had been performed beyond that 
which he had contemplated and consented to; plaintiff was also 
-17-
informed by Dr. Wilcox in September 1982 that the "dumping syn-
drome" from which he suffered was caused by the claimed unau-
thorized and unnecessary surgery. 
The plaintifffs claims are time barred and the Order 
granting Summary Judgment should be affirmed. 
Respectfully submitted th is x "c day of March, 1988. 
KIPP AND CHRISTIAN, P.C. 
ANTHONY EYRE V 
MARK WHIMPEY * 
Attorneys for Def 
Lynn L. Wilcox 
endkn 
, M.TD. 
t/Respondent 
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ADDENDUM "A" 
D. Clayton Fairbourn, A1028 
FAIRBOURN & PESHELL 
Attorney for Plaintiff 
7321 South State Street 
Midvale, UT 84047 
Telephone: (801) 255-3591 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
-ooOoo-
CHARLES FLOYD, 
vs. 
Plaintiff, 
WESTERN SURGICAL ASSOCIATES, 
INC., MARTIN C. LINDEM, JR., 
M.D.# LYNN L. WILCOX, M.D., 
and ST. MARK'S HOSPITAL, 
Defendants. 
AFFIDAVIT 
Civil No. 86-2223 
Judge Richard Moffat 
STATE OF UTAH ) 
ss. 
County of Salt Lake ) 
CHARLES FLOYD, being first duly sworn, deposes and says: 
1. He is the plaintiff in the above entitled action. 
2. In April, 1982, plaintiff and his wife were informed by 
Dr. Martin C. Lindem that at the time of the surgery to repair a 
hiatal hernia in December of 1981, scar tissue was removed, the 
bottom of plaintiff's stomach was opened up so he could process 
his food faster, and the nerves to plaintiff's stomach were cut, 
and that all of the procedures referred to above were necessary 
to properly repair the hiatal hernia and condition from which he 
suffered. 
3. Plaintiff is merely a high school graduate and has 
never studied the stomach nor the digestive system. Plaintiff 
relied upon his doctors1 representations concerning his stomach 
problems. The doctors never fully explained to plaintiff the 
procedures or the full problem that he had or that some of the 
surgeries performed were not connected to or necessary for repair 
of the hiatal hernia. 
4. In the subject conversation, Dr. Lindem stated: 
a. The conditions from which plaintiff was suffering 
were the natural or expected consequences of the subject 
procedures; and 
b. It would take plaintiff two to three years for 
plaintiff's condition to remedy itself so that plaintiff would no 
longer suffer from severe depression, upset stomach, and 
diarrhea. 
5. That plaintiff was led to believe that the problems 
from which he suffered were unavoidable side effects from the 
surgery he had received for the hiatal hernia. 
6. Dr. Lindem told plaintiff the above problems would 
resolve themselves if he followed Dr. Lindem1s instructions and 
Dr. Lindem then prescribed medication and dietary means of 
controlling the conditions from which plaintiff was suffering. 
2 
7. Dr. Lynn Wilcox later also advised plaintiff that 
plaintiff could control his problems with diet and medication. 
8. It was not until September of 1984, that plaintiff was 
advised that surgery might be necessary to lessen the problem of 
diarrhea, which was caused by what is known as "dumping 
syndrome," and that said diarrhea and dumping syndrome now 
appeared to be of a permanent nature and would not change unless 
further surgery was performed to slow down food from exiting 
plaintiff's stomach at such a rapid rate. 
9. Until September of 1984, the plaintiff reasonably 
believed that the conditions from which he suffered, depression, 
upset stomach, and severe diarrhea, would be corrected by time 
and the medications and diet control procedures that were 
recommended by the treating defendant doctors. 
10. It was not until mid 1985, several months after his 
hospitalization in September of 1984, that plaintiff discovered 
that the upset stomach, dizziness, diarrhea and dumping syndrome 
were results from the pyloroplasty (opening up of lower part of 
stomach), and vagotomy (severing of vagus nerves), and that his 
condition was not going to improve and that the performing of the 
pyloroplasty and vagotomy were not part of the procedure to 
correct his hiatal hernia, curb Barretts Disease and the reflux 
esophagitis from which he initially suffered. 
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11. The plaintiff, upon learning from another surgeon that 
the conditions from which he suffered were a result of 
unnecessary surgery not related to the repair of plaintiff's 
hiatal hernia, contacted an attorney to ascertain and verify 
whether doctors Lindem and Wilcox had been negligent and if the 
negligent treatment caused the conditions from which plaintiff 
was suffering. 
12. Later, in November of 1985, plaintiff's attorney caused 
plaintiff's medical records to be reviewed by Dr. Edward Woodward 
in Gainesville, Florida and was informed that in fact there 
appeared to be negligence by his treating physicians and also 
there appeared to be a lack of obtaining informed consent from 
plaintiff, by Dr. Martin C. Lindem prior treating the plaintiff 
in the manner in which the plaintiff was treated, 
13. At this point, the four year statute had not run, so 
plaintiff instructed his counsel to file a notice of claim in 
late November of 1985. 
DATED this 1 3 day of June, 1987. 
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25 SUBSCRIBED AND SWORN to before me this *-^ day of June, 
1987. 
{#4UU)l 
Notary P u b l i c 
My Commission Exp i r e s : Res id ing a t : 
bl&k'T Jgjkf,At2e (bwch IJM 
MAILING CERTIFICATE 
I do hereby certify that I mailed a true and correct copy of 
the foregoing Affidavit this 23 day of June, 1987, to: 
Elliot J. Williams 
SNOW, CHRISTENSEN & MARTINEAU 
10 Exchange Place, 11th Floor 
Salt Lake City, Utah 84145 
J. Anthony Eyre 
KIPP & CHRISTIAN 
City Centre I, #330 
175 East Fourth South 
Salt Lake City, Utah 84111 
Gary D. Stott 
RICHARDS, BRANDT, MILLER & NELSON 
50 South Main Street, #700 
Salt Lake City, Utah 84110 
£ 
ADDENDUM "B" 
Notice is hev^vy give: pursuant to Section 73-14-£, Utah 
Code Annotated, that Charles D. Floyd intends to bring an action 
against the following Health Care Providers: 
Western Surgical Associates, Inc. 
1220 East 3900 South, Suite ' o. 2D 
Salt Lake Jity, 'Ji.-j.h 8*124 
Martin C. Lindem, Jr., M.D. 
1220 East 3900 South 
Salt Lake City, Vtah °^2A 
Lynn L. Wilcox, M.D. 
^220 East 3900 South 
Salt Lake City, Utah 84124 
St. Marks Hosoitai 
1200 East 3900 South 
Salt Lake City, Utah 84^24 
This action is predicated upon negligence and malpractice 
involving stomach surgery and treatment which occurred on 
December 10, 198* and thereafter wherein the claimant received 
certain surgery and health care rendered by the above named 
health care providers. That as a result of the negligent care, 
treatment, and management of the claimant's case, the claimant 
has suffered serious and permanent injuries. 
That the said health care providers were negligent in the 
following matters: 
(a) Negligent in providing health care to the claimant: 
(b) Performing unauthorized surgery; 
(c) Negligently performing ct vagotomy and *jyloraplasty; 
(d) In failing to obtain informed consent; 
(e) In failing to expla*n to the claimant therapeutic 
alternatives to the surgery and ho 11th care provided; 
(f) Other matters of negligence that will be shown 
according to the proot at the time of trial. 
DATED this ,-27 day of November, ^985.. 
rJ. C1 ay tr'h .1 i rbe - rn 
Attorney for Claimant, 
Charles D. Floyd 
CERTIFICATE OF MAILING 
MAILED, postage prepaid, this A^h day of March, 1988, 
four true and correct copies of the foregoing Brief of Respon-
dent Lynn L. Wilcox, M.D., to the following: 
D. Clayton Fairbourn 
FAIRBOURN & PESHELL 
Attorney for Plaintiff/Appellant 
Charles Floyd 
7321 South State Street 
Midvale, Utah 84047 
Elliott J. Williams 
SNOW, CHRISTENSEN & MARTINEAU 
Attorney for Defendants/Respondents 
Western Surgical Associates, Inc. 
and Martin C. Lindem, Jr., M.D. 
10 Exchange Place, 11th Floor 
Salt Lake City, Utah 84145 
Gary D. Stott 
RICHARDS, BRANDT, MILLER & NELSON 
Attorney for Defendant/Respondent 
St. Markfs Hospital 
50 South Main Street, #700 
Salt Lake City, Utah 84110 
